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CORPORATIONS (CONSEQUENTIAL AMENDMENTS) BILL (NO. 2) 2001 
Second Reading 

Resumed from 13 November 2001. 
HON PETER FOSS (East Metropolitan) [9.34 pm]:  Although the next two orders of the day have a similar 
name, they are in fact very distinct pieces of legislation.  However, I probably should mention in detail only once 
what they do have in common - they have languished on the Notice Paper for a considerable time.  I feel that I 
should point out that the Government’s protestations about the way in which this House has held up legislation 
have been more than adequately shown to be total nonsense when one considers these two Bills.  When this Bill 
was introduced very late in the session, it was referred to the Standing Committee on Legislation, as was then 
required under Standing Order No 230, with a reporting date of 21 March 2002.  I should - even though in the 
circumstances I probably should not - congratulate the Legislation Committee because it met that date, showing 
remarkable efficiency and diligence.  Not only did it meet that date, but also it came back with an excellent 
report containing suggestions which have generally been accepted by the Government, and which should have 
been accepted because it was an excellent report that pointed out some very important matters.   

Hon Derrick Tomlinson:  That is not remarkable.  It is a remarkable committee.  The remarkable committee 
never does anything remarkable.  We have come to accept that.   

Hon PETER FOSS:  Hon Derrick Tomlinson has pointed out that the long history of the Legislation Committee 
was always to perform remarkable feats, so much so that everyone now expects it to almost perform the 
impossible.   

Then, having been so diligently returned by the committee on 21 March 2002, the Bill sat and it sat and it sat.  Is 
it not interesting?  Perhaps we should have waited another couple of days so that we could sing Happy Birthday 
to the report because 21 March is nigh.  It has taken this Government one year just to re-list this matter for 
discussion, and I think we will dispose of it remarkably quickly.  How can the Government, particularly the 
minister responsible for this Bill, criticise this House when the minister is so disinterested in his own legislation 
that a whole year can pass before it is even listed on the Notice Paper for discussion?  I think it amply illustrates 
the incompetence of this Government, the incompetence of its ministers and the incompetence with which they 
have tried to run the Parliament.   

Another interesting point is that this Bill began as amendments to another Bill, which, we were told with great 
repetition, could not wait another minute; it was important that we deal with the legislation because the 
Commonwealth needed it urgently and life as we knew it was about to come to an end.  Not only did the 
legislation have to be passed, but also these amendments were central to it.  I am pleased to say that, when the 
suggestion was made that this Chamber should pass all these amendments without question, members jacked up 
and said that they would not do it and that the Government could blooming well bring in a separate Bill to do 
that.  I hope that members note that life as we know it has not come to an end, despite the fact that this urgent 
legislation was not passed in 2001 or in 2002.  In fact, I have a slight suspicion that it may never be used, 
especially when some of the provisions in the Bill are considered.  First, it shows the wisdom of this House in 
having Standing Order No 230, which is an excellent standing order.  It means that there is a capacity for this 
House to look at legislation.  Secondly, it shows how often state Parliaments are asked to amend matters that 
have been mixed up by the Commonwealth Parliament.  I ask members to examine the twelfth report of the 
Standing Committee on Legislation, which contains a number of recommendations that I will deal with later.  I 
draw member’s attention to paragraph 2.3 which reads - 

The Bill is a direct consequence of the undue haste in which the Commonwealth has sought to push 
through its national Corporations Law.  The amendments required by the Bill are regrettable but not 
unexpected. The provisions of the Bill were originally intended to come before the Parliament as 
amendments to the Corporations (Consequential Amendments) Bill 2001.  Notice of intention to move 
the amendments was given, but only one amendment was moved, which was negated.  The other 
amendments were never moved in the House.  This Bill, therefore, should be read cognately with the 
Corporations (Consequential Amendments) Act 2001 (WA). 

Most of that which the Bill seeks to do is to fix up, patch and cover over those little problems that arise when 
legislation is passed a little too speedily.  There is no doubt that the grab for power by the Commonwealth under 
the Corporations Law, which it said was due to certain decisions of the High Court, has, as we said at the time, 
proved to be merely a blind for bureaucrats to gain a little extra power.  It is not a great surprise to anyone who 
has had dealings with bureaucrats.  It had the potential to exclude the States almost entirely from any form of 
involvement in Corporations Law.  At one stage it looked as though we would use the opportunity to increase the 
capacity for the States to have some say in Corporations Law.  That opportunity was unfortunately lost due to the 
incompetence of the Attorneys General from New South Wales and Victoria.  After we had gained a very good 
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deal from the Commonwealth, those two Attorneys General met with the Prime Minister and the Premiers of 
those two States and gave away all the advances that had been obtained.  That was a shame because, of course, 
once New South Wales and Victoria had agreed to matters with the Commonwealth, it left the other States in a 
difficult position.  At that stage we had an Attorney General who, probably in view of his recent assumption of 
office, was not in a position to lead a charge to change the views of the Attorneys General of Victoria and New 
South Wales.  That is unfortunate.  He might have been pushing it uphill anyway, but his very new assumption 
of the office made it very difficult for him to make that charge.  

There is no doubt that the States often have only themselves to blame for the loss of power to the 
Commonwealth because of their failure to stick together.  In this area of Corporations Law, the enmity between 
New South Wales and Victoria over who should be the prime financial State has led to the Commonwealth being 
able to either blackmail or bargain its way into power through the threat of giving the principal administration of 
Corporations Law to one State or the other.  The main threat was that Victoria would cease to have any 
involvement of a substantial nature in corporations law.  Those States did their deal obviously for the benefit of 
New South Wales and Victoria, but not greatly for the benefit of the rest of Australia.  Unfortunately, that is all 
too often the result.  

I will not discuss the report in too much detail because I must confess that, having dealt with it so long ago, the 
thought of reading all the detail again to remind me what it was all about fills me with a degree of horror.  The 
reality is that it deals with a huge number of Acts.  It provides for amendments as minor as references to a new 
set of legislation.  Other amendments are more substantive.  The legislation ends up trying to attune Western 
Australian legislation for the changes that have occurred nationally.  
The committee considered all that and was satisfied that they were consequential amendments, as they were 
intended according to the title of the Bill.  The one concern the committee had related to part 8, which deals with 
the Gold Corporation Act 1987.  It redefined “officer”.  As the term officer is used throughout the legislation to 
apply penalties and to impose liabilities, we were concerned that this was a substantive change in the law.  If 
there was a substantive change in the law - I notice that it came out as “substantial” rather than “substantive” - 
we did not think it was appropriate to deal with the legislation, nor would it have been appropriate within the title 
of the Bill. As part of its very good processes, the committee has developed a process of warning the appropriate 
minister of its concerns and the changes that it might be contemplating. and of asking whether there was any 
reason that its proposal should not proceed. We received a reply from the Attorney General, which is included as 
appendix 1 to the Bill. Paragraph 5.19 reads - 

 The Committee notes the comments of the Attorney General that the term ‘officer’ for the purposes of 
the proposed s.72(3) reflects, as closely as possible, the initial definition of the term ‘officer’ as applied 
under the Companies Code, taking into account the changes adopted as the term ‘officer’ has evolved 
under corporations legislation. 

Paragraph 5.20 reads - 

In considering this response and the change to the meaning of the term ‘officer’, as stated in s.229 of the 
Companies Code to that of the Corporations Act 2001 the Committee is satisfied that the amendment to 
s.72(3) of the Gold Corporations Act 1987 is appropriate for inclusion in this Bill. 

The committee also pointed out to the Attorney General that there appeared to a typographical error because it 
referred to “change” in clause 23.  It did not make sense unless the word was “charge”.  We accepted the 
amendment in part 8 and recommended that “change” be made “charge”.  I am pleased to say that the 
Government accepted that amendment.  We examined other amendments and then we came upon a slight 
problem because of proposed section 22A.  Paragraph 6.8 reads -  

 It is proposed that a new s.22A entitled “Power to make interim regulations construing certain 
references in Acts” be inserted into the CAP Act.  

Paragraph 6.9 reads - 

Section 22A will give the Governor, on the recommendation of the Minister, power to make regulations 
that provide that references in Western Australian Acts, that are affected by the enactment or proposed 
enactment of Commonwealth amendments, are to be construed as set out in the regulations. 

In other words, the whole meaning of the Act will be capable of being changed by regulations.  If it changed the 
commonwealth Act, these may be updated by way of regulations.  To continue - 

 In other words, if a change to the Commonwealth Act affects references in Western Australian Acts, 
these may be updated by way of regulation 

Paragraph 6.10 reads - 
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Regulations made under proposed s.22A may be expressed to have, or operate with, retrospective 
application 

We will be able to not only change the meaning of the Act but also change it retrospectively - an unusual 
function for regulations.  Paragraph 6.11 reads - 
 This will be an interim measure pending appropriate amendments to Western Australian Acts by the 

Western Australian Parliament.  
I would like members to pay attention to that because it slightly affected something that happened later when the 
Government responded to what the committee said.  To continue - 

Subsection 22A(5) inserts a sunset clause that provides that a regulation made under s.22A expires on 
the first anniversary of the day on which that regulation is made unless the regulation is revoked, or 
expressed to expire, on an earlier day.   

Paragraph 6.12 reads - 

The Attorney General states that, although s.22A is technically a ‘Henry VIII clause’ . . .  
I do not know how it can be “technically a Henry VIII clause”, without actually being a Henry VIII clause.  It is 
either that or it is not.  I think this is a Henry VIII clause because it enables the monarch to amend a statute by 
executive act.  I believe that is a Henry VIII clause.  The Attorney General pointed out it was justified because - 

•  the regulations will give the WA Parliament an opportunity to make appropriate amendments to 
legislation at its convenience, rather than having to act according to, or at the dictate of, the 
Commonwealth’s timetable; 

•  a sunset clause applies; 

•  the regulations will be referred to the Joint Standing Committee on Delegated Legislation; and 

•  the normal disallowance procedures will apply. 

Paragraph 6.13 states -  

The Committee notes that a substantive inquiry into these issues is currently being conducted by the 
Public Administration and Finance Committee  . . .   

I am not sure what happened with that, and unfortunately I cannot ask the chairman.  Paragraph 6.15 states -  

However, the Committee considers it appropriate that the legislation should ensure that a regulation 
made under proposed s.22A cannot be made again, after expiry under proposed s.22A(5), in respect of 
the same enactment.   

We were concerned that, although it was intended to allow proper consideration by the Parliament when proper 
legislation came forward, there was nothing to stop them continuing to make regulations.  Regulations expired 
after 12 months and there was nothing to say they could not continue to be made until the end of time.  It was a 
matter of concern to us that there had to be some incentive to cause the Government to bring forward legislation, 
in the form of primary legislation, for the Parliament to consider.  Paragraph 6.16 states -  

Section 25 of the CAP Act provides for regulations to be made.  Subsection 6 provides that the 
regulation may operate retrospectively:  

(6) any provision of the regulations may be expressed to take effect from a time that is 
earlier than the beginning of the day on which the regulations containing the 
provision are made, not being a time earlier than immediately before the relevant 
time. 

Relevant time was defined in the Act.  Paragraph 6.18 states -  

Section 25(6) of the CAP Act (as proposed to be amended by Appendix 2) will enable regulations made 
under proposed s.22(2)(g) . . . and regulations made under proposed s.22A . . . to operate retrospectively 
from the time that the amending Commonwealth Act comes into operation. 

That is rather than from the relevant time, which is the time that is defined.  I cannot locate where “relevant 
time” is defined.  The committee then recommended -  

In the event that the Government moves the amendments contained in Appendix 2 to this report, - 
Which was on the Notice Paper on 11 February 2002 - 

the Committee recommends that the Corporations (Consequential Amendments) Bill (No 2) 2001 be 
amended in accordance with the amendments contained in Appendix 2 to this report, - 
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They are the Government’s amendments - 

subject to the amendment of proposed section 22A(5) (contained in proposed section 17 in Appendix 2) 
in accordance with Recommendation 3. 

Recommendation 3 states -  

In the event that the Government moves the amendments contained in Appendix 2 to this report, the 
Committee recommends that proposed section 22A(5) in proposed section 17 of Appendix 2, be 
amended as follows: 

delete section 22A(5) and insert instead the following: 

(5) Regulations made under this section: 

a) expire on the first anniversary of the day on which they are made unless they 
are revoked, or expressed to expire, on an earlier day; and 

b) can not be made after the expiry of 12 months of the day on which an Act of 
the Parliament of the Commonwealth, to which the regulations relate, was 
enacted. 

The Notice Paper currently before us is slightly different in the way it is done. 
Hon Nick Griffiths:  Although it is consistent with what the committee was getting at. 
Hon PETER FOSS:  It is.  First of all, it is split up into two paragraphs.  In subsection (6) it says very much what 
the committee recommended.  In subsection (5) it states -  

Regulations under this section cannot be made after the end of 12 months after the amending Act to 
which they relate . . . comes into operation. 

That gives a bit more time, because the Commonwealth might take an awful long time to deal with its 
legislation, too.  It does seem to be sensible.  Its full impact might not be fully understood until it comes into 
operation.  Personally, although it does give greater latitude than proposed by the committee, I can accept that 
there is a logical reason for doing that and I do not feel too offended by the suggestion for the change. 

The Opposition supports the Bill.  The committee recommended the support of the Bill.  Our only regret is that it 
has taken so long to deal with a piece of legislation that, when it first came before the House, we were told was 
so terribly urgent that we should throw all caution to the wind, we should pass it without paying too much 
attention to it and we should get it out of the way as soon as possible.  One has to take that with a pinch of salt 
given the history since that time.  What was recommended by the committee was, generally speaking, agreed to 
by the Attorney General.  It was not a complicated report.  The simplest way would have been to call it on and 
we could have dealt with it in a few minutes, as we already have, and the Government would have had the 
legislation in place.  I support the Bill. 

HON DEE MARGETTS (Agricultural) [9.57 pm]:  The Greens (WA) also support this Bill, but I am trying to 
recall when the amendments that are now part of this Bill were first presented.  My colleague Hon Robin 
Chapple was desperately going up to the library trying to locate the original bits of the Bills that applied to these 
amendments so we would have an idea what we were dealing with.  I also asked the embattled minister at the 
time whether the Government could give us any explanation of what the amendments -  

Hon Nick Griffiths interjected. 

Hon DEE MARGETTS:  Absolutely, and we were extremely grateful.  We asked for some explanation of what 
the amendments meant and were told there was not one, that these amendments had come from another State and 
that they were like a carbon copy of what other States thought were necessary.  I am trying to say to the minister 
that it was a very wise decision not to force the Chamber at that stage to deal with something for which there was 
no explanation. 

Hon Nick Griffiths:  I always take good advice. 

Hon DEE MARGETTS:  Excellent.  Therefore, I indicate that we support the Bills.  Although they have been 
delayed in the system, I at least appreciate the fact that they were not forced on the Chamber at the time.  

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [10.00 pm]:  I thank members 
who have spoken for their support of the Bill.  I do not agree with everything they have said, but that is the way 
the system operates. 

Question put and passed. 

Bill read a second time. 
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